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Court of Appeals of the District of Columbia. 


No. 4387. 

Washington Suburban Sanitary Commission, a Corporation, 

vs. 

Margaret G. Magruder. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 70429. 

Margaret G. Magruder, Plaintiff, 

vs. 

Washington Suburban Sanitary Commission, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

He it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed July 17, 1925. 

In the Supreme Court of the District of Columbia. 

Law. No. 70429. 

Margaret G. Magruder, Plaintiff, 

vs. 

Washington Suburban Sanitary Commission, a Corporation, 

Evans Building, Defendant. 

The Plaintiff, Margaret G. Magruder, sues the defendant, the 
Washington Suburban Sanitary Commission, for that the said de¬ 
fendant was at the time of the grievances hereinafter alleged, and still 
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is, a corporation organized under the laws of the State of Maryland, 
with its principal office in the City of Washington, District of Colum¬ 
bia, and was at the time of the said grievances, engaged among other 
things in constructing and laying of certain sewers and water mains 
in the County of Montgomery, State of Maryland. 

That on or about, to-wit, the 13th day of December, A. 1). 1924, 
the said defendant was engaged in doing construction work and the 
laying of sewer pipe, on Kidge Hoad, Woodside, in the County of 
Montgomery. State of Maryland, and it then and there became and 
was the duty of said defendant to use reasonable care in the construe- 
tion and laying of said sewer, so as to prevent injury and casualties 
to pedestrians using sidewalks and streets adjacent to said construc¬ 
tion work, and particularly to take such reasonable precaution as 
would prevent the dirt being excavated from falling, rolling or 

2 being washed upon the sidewalk used by pedestrians, and to 
keep said sidewalk from becoming slippery from the washing 

of* dirt and mud; that in disregard of tin* obligation as aforesaid, and 
the rights of said pedestrians, the said defendant negligently and 
carelessly failed in their duty and proceeded to excavate dirt in the 
vicinity aforesaid, and to pile said dirt adjacent to said sidewalk, 
without taking any proper precaution to prevent said dirt from fall¬ 
ing, rolling or being washed upon said sidewalk, and as a result of 
said carelessness and negligence, tin said sidewalk became in a slip¬ 
pery, slimy, dangerous condition, covered with mud and dirt and that 
there were no barricades erected to prevent dirt from falling, rolling 
or being washed as aforesaid, nor weie any warnings or notices posted 
to advise pedestrians that said sidewalk was closed or was in a danger¬ 
ous condition; and, for that, the plaintiff, who at that time was living 
on said Kidge Hoad immediately adjacent to said work, and was re¬ 
quired to use said sidewalks for the purpose of egress and ingress to 
her said home, did on the 13th day of December, A. I). 1924, traverse 
and walk upon said sidewalk and while walking upon said sidewalk, 
in said condition, and because of said condition of said sidewalk, she 
slipped and fell on said sidewalk, striking her head, body and limbs 
against said sidewalk, and as a result of said fall did fracture and 
break her right limb or leg, and did otherwise shock and impair her 
nervous system, causing great physical pain and mental anguish, 
and the said injury to her said leg is permanent in that the said leg is 
considerably shorter than the left one, and by reason of said injury 
large sums of money have been spent for her hospital, doctors 

3 and medical supplies, to-wit, three thousand live hundred 
($3,500.00) dollars, of which sum, the plaintiff has paid the 

sum of, to-wit, live hundred ($500.00) dollars, and her capacity as a 
housewife has been impaired. 

Wherefore, plaintiff files this her suit and claims damages of the 
defendant in the sum of twenty-live thousand ($25,000.00) dollars 
besides costs of this suit. 

FRED Ik RHODES, 

Attorney for Plaintiff. 


MARGARET G. MAGRUDER. 
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Motion to Quash Subpoena. 

Filed August 5, 1925. 

* * 5|C 5|C 5§C * 3|C 


Now comes the defendant, the Washington Suburban Sanitary 
Commission, and appearing specially for the purpose of this motion, 
and no other, moves the Court to quash the writ of subpcena served in 
the above entitled case upon .J. Darby Bowman, its Secretary and 
Treasurer, on the 17th day of July, 1925, and for cause says: 

First. That the said defendant was not at the time of the happen¬ 
ing of the alleged injuries complained of, is not now, and never has 
been engaged in business in the District of Columbia. 

Second. That the said defendant is a municipal corporation 
created by the State of Maryland to perform its governmental func¬ 
tion of constructing water lines and sewers and operating the same 
within the Washington Suburban Sanitary District, a political sub¬ 
division of said State lying entirely within the borders thereof; that 
said defendant is engaged in no other business than above 
4 stated; that all of its business is of a public character, and that 
the funds for carrying on the same are derived entirely from 
assessments and taxes levied upon property within said Sanitary Dis¬ 
trict; that it is not operated for profit, and is not now, and never 
has been engaged in business in the District of Columbia, and that 
this Court is without jurisdiction over this defendant. 


SEAL.] WASHINGTON SUBURBAN SANITARY 

COMMISSION, 

ByT. HOWARD DUCKETT, 

Chairman. 

Attest i 

J. DARBY BOWMAN, 

Secretary. 


Service accepted this 4th dav of August, U>25, bv receipt of copy. 

FRED B. RHODES, 

Bv E. R. LANIGAN, 

Attorney for Plaintiff. 

Fred B. Rhodes, Esq., Attorney for Plaintiff, 

Albee Building, Washington, D. C.: 

Please take notice that the above motion has been set down for 
hearing before the Justice holding the Circuit Court on Friday, the 
7th day of August, 1925. 

WASHINGTON SUBURBAN SANITARY 
COMMISSION. 
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5 Affidavit in Support of Motion to Quash. 

Filed August 17, 1925. 

******* 

District of Columbia, To wit: 

T. Howard Duckett having been first duly sworn, deposes and 
says that he is the chairman of the Washington Suburban Sanitary 
Commission, the defendant in the above entitled case. 

That by chapter 122 of the Laws of Maryland 191«S a sanitary dis¬ 
trict was created within Montgomery and Prince Georges counties, 
in the State of Maryland, contiguous to the District of Columbia, 
the limits of said district being described in Section 1 of said law at 
page 249 of the “Acts of Maryland” of 1918. 

That bv said law the State of Maryland placed said district under 
the jurisdiction of three commissioners, one to be appointed by the 
county commissioners of Montgomery and Prince Georges counties, 
respectively, and one by the Governor of the said State. 

That bv said act said commission is named “Washington Subur- 
ban Sanitary Commission” and was created a body corporate with 
the right to sue and be sued, to use a corporate seal, and to do any 
and all other corporate acts to carry out the purposes of said law. 

Said commissioners, as will appear by said law, were authorized 
and directed to construct, acquire and maintain water lines and 
sewers and to furnish water and sewerage accommodations for the 
inhabitants of said sanitary district. 

6 Thev were further authorized and directed to issue bonds 

* 

for the purpose of such acquisition and construction and to 
levy water charges, assessments and taxes upon property within said 
district so as to enable it to function. That said commission is not 
operated for profit, but as a public or municipal corporation. 

That by amendments to said act, passed by the legislature of 
Maryland in 1920 and 1922, the powers of said commission as a 
public agency of the State of Maryland were enlarged, but the pur¬ 
pose of the creation of said commission was in no wise changed. 

That bv said act of 1918 the said commission was authorized to 
* 

enter into an agreement with the Commissioners of the District of 
Columbia to connect its sewers with the sewers of the District of 
Columbia, and that the Congress of the United States by an act 
approved September 1. 1916 authorized the Commissioners of the 
District of Columbia to enter into an agreement with the proper 
authorities of the State of Maryland for the discharge of sewage 
from the sewerage systems of Maryland towns bordering said Dis¬ 
trict into the sewers of the District of Columbia. That on the 3d 
day of June 1924 the Commissioners of the District of Columbia 
and the defendant entered into an agreement, so authorized by the 
Congress and the State of Maryland, whereby it was agreed that 
sewers of the defendant might be connected with the sewers of the 
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District of Columbia, provided that all connections of sewers flowing 
from Maryland to the District of Columbia should be connected by 
the proper authorities of said District. 

That certain sewers of the defendant flowing toward the 

7 District of Columbia have been connected with the sewers of 
said District, the connections having been made in all cases 

by the proper authorities of the District of Columbia, and that 
sewage from certain Maryland sewers is now passing through the 
sewers of the District of Columbia as authorized by the Congress and 
the State of Maryland. 

This affiant further says that the Washington Suburban Sanitary 
District embraces that portion of the State of Maryland in Mont¬ 
gomery and Prince Georges counties contiguous to the District of 
Columbia; that owing to the fact that all common carriers passing 
through said Sanitary District to the District of Columbia and sub¬ 
stantially all improved roads within said Sanitary District lead to 
said District of Columbia, this defendant has established an office 
in the District of Columbia to accommodate the residents of said 
Sanitary District residing in Montgomery and Prince Georges 
counties, Maryland in paying their assessments, keeping the ac¬ 
counts of said commission and performing other administrative 
work entirely relating to the acquisition, construction, and main¬ 
tenance of its water and sewer system in said Washington Suburban 
Sanitary District. That the defendant transacts no business in the 
District of Columbia with the inhabitants thereof except such as 
relates to property in Maryland, and that its entire business is carried 
on within said Sanitary District, except purchase of office supplies 
and incidentals. 

This affiant further says that the Washington Suburban Sanitary 
Commission is a public or municipal corporation organized by the 
State of Maryland to discharge its governmental function of 

8 supplying sewers and water mains and water to the inhabi¬ 
tants of the Washington Suburban Sanitary District, and 

that it is an agency of the State of Maryland created to carry out said 
governmental functions of the said State. 

Affiant particularly refers to the following laws of the State of 
Maryland, and prays that they be read as a part hereof: Chapter P22 
of the acts of 1918 (Laws of Maryland) page 248; Chapter 518 (Laws 
of Maryland 1920) page 1065; Chapter 443 (Laws of Maryland 
1922) page 984; Chapter 118 (Laws of Maryland 1922) page 286. 

T. HOWARD DUCKETT. 

Subscribed and sworn to before me this 12" day of Aug., 1925. 

[notarial SEAL.] GEORGE W. SMITH, 

Notary Public. 

Services accepted by receipt of copy this 12th day of Aug., 1925. 

FRED B. RHODES, 
By E. R. L. 
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9 Supreme Court of the District of Columbia. 

Wednesday, August 19th, 1925. 

Session resumed pursuant to adjournment, lion. Walter I. McCoy, 
Chief Justice, presiding. 

******* 

Upon consideration of the motion of defendant tiled herein Au¬ 
gust 5th 1925, to (piash the Writ of Subpoena issued herein July 
17th 1925, it is ordered that said motion be, and the same is hereby 
overruled, without prejudice to tile pleas to the jurisdiction. 

Pleas to the Jurisdiction of the Court. 

Filed August 27, 1925. 

******* 


I. Now comes the defendant. Washington Suburban Sanitary 
Commission, and appearing specially for the purpose of this plea, 
and no other, says that it is a public corporation of the Sovereign 
State of Maryland, and a governmental agency thereof, created by 
said State by Chapter 122 of the laws of Maryland, 1918, to perform 
on its behalf the function of constructing and furnishing water mains 
and sewers and supplying water for the inhabitants of said State 
within the Washington Suburban Sanitary District, a political sub¬ 
division of said State lying entirely within the boundaries thereof. 
That the injuries sued upon are alleged by the plaintiff to have been 
caused by the negligence of this defendant in constructing a sewer in 
Ridge Road in the Town of Woodside, Montgomery County, 
10 Maryland, within said Washington Suburban Sanitary Dis¬ 
trict. That this defendant was, at the time and place of the 
alleged injuries, engaged in constructing said sewer as a public 
corporation of the State of Maryland and as a governmental agency 
of said State. That said suit is in fact against the State of Mary¬ 
land; that said State has never consented that this defendant could 
be sued beyond the boundaries thereof; and that this Court, under 
the provisions of the 11th Amendment to the Constitution of the 
United States of America, is without jurisdiction to hear and de¬ 
termine said case. 

Wherefore, it prays judgment if the Court ought to have further 
cognizance of the declaration aforesaid. 


II. This defendant, appearing specially for the purpose of this 
plea, and no other, for a further plea says that it is a public 
corporation of the Sovereign State of Maryland, and a governmental 
agency thereof, created by said State by Chapter 122 of the Laws of 
Maryland. 1918, to perform on its behalf the function of construct- 
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ing and furnishing water mains and sewers and supplying water for 
the inhabitants of said State within the Washington Suburban Sani¬ 
tary District, a political subdivision of said State lying entirely 
within the boundaries thereof. That the plaintiff is a citizen of the 
State of Maryland, and that the injuries sued upon are alleged by 
said plaintiff to have been caused by the negligence of this defendant 
in constructing a sewer in Ridge Road in the Town of Woodside, 
Montgomery County, Maryland, within the said Washington Subur¬ 
ban Sanitary District. That this defendant was engaged, at 
11 the time and place of the alleged injuries, in constructing 
said sewer as a public corporation of the State of Maryland 
and as a governmental agency of said State; that said suit is in fact 
against the State of Maryland; that said State has never consented 
that this defendant could be sued beyond the boundaries thereof; 
and that this Court is without jurisdiction to hear and determine 
said case. 

Wherefore, it prays judgment if the Court ought to have further 
cognizance of the declaration aforesaid. 


III. This defendant, appearing specially for the purpose of this 
plea, and no other, for a further plea says that it is a public corpora¬ 
tion of the Sovereign State of Maryland, and a governmental agency 
thereof, created by said State by Chapter 122 of the Laws of Mary¬ 
land, 1918, to perform on its behalf the function of constructing and 
furnishing water mains and sewers and supplying water for the in¬ 
habitants of said State within the Washington Suburban Sanitary 
District, a political subdivision of said State lying entirely within the 
boundaries thereof. That the injuries sued upon are alleged by the 
plaintiff to have been caused by the negligence of this defendant in 
constructing a sewer in Ridge Road in the Town of Woodside, Mont¬ 
gomery County, Maryland, within said Washington Suburban Sani¬ 
tary District. That this defendant was engaged, at the time and 
place of the alleged injuries, in constructing said sewer as a public 
corporation of the State of Maryland and as a governmental agency 
of said State. 


Wherefore, it prays judgment if the Court ought to have 
12 further cognizance of the declaration aforesaid. 

[seal.] WASHINGTON SUBURBAN SANITARY 
COMMISSION, 

By T. HOWARD DUCKETT, 

Its Chairman. 


J. DARBY BOWMAN, 

Secretary. 

Service acknowledged by receipt of copy this 25th day of August, 
1925. 


FRED B. RHODES, 
Attorney for Plaintiff. 
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Memorandum. 

August 27, 1925.—Joinder of Issue and Note of Issue filed. 
Motion to Strike Out Joinder of Issue and Note of Issue. 

Filed September 3, 1925. 

******* 

Now comes the defendant, Washington Suburban Sanitary Com¬ 
mission, and appearing specially for the purpose of this motion, and 
no other, moves tlie Court to strike out the Joinder of Issue and Note 
of Issue filed in the above entitled ease on the 27th day of August, 
1925, and for cause says: 

1. That the first and third pleas of the defendant raise questions 
of law only, determinable bv the Court without the intervention of 
the jury. 

2. That the Joinder of Issue and Note of Issue apply to all the 

pleas, and are prematurely filed. 

13 3. And for such other grounds as may be made to appear 

at the hearing. 

[seal.] WASHINGTON SUBURBAN SANITARY 

COMMISSION, 

By T. HOWARD DUCKETT, 

Its Chairman. 

Attest i 

J. DARBY BOWMAN, 

Secretary. 

Fred B. Rhodes, Esq., 

Albee Building. 

Washington, D. C. 

Dear Sir : 

Please take notice that the above motion has been calendared for 
hearing before one of the Justices holding a Circuit Court on Tues¬ 
day, the 8th day of September, 1925, at ten o’clock A. M. 

WASHINGTON SUBURBAN SANITARY 
COMMISSION, 

Bv T. HOWARD DUCKETT, 

*/ 

Chairman. 


Service acknowledged by receipt of copy this 2nd day of Sep¬ 
tember, 1925. 


FRED B. RHODES, 


By E. R. L., 


Attorney for Plaintiff. 


MARGARET G. MAGRUDER. 
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Memorandum. 

Filed September 16, 1925. 


This is an action at law for damages for personal injuries alleged 
to have been sustained by the negligence of defendant in laying a 
sewer pipe on Ridge Road, Woodside, County of Montgomery, Mary¬ 
land. Defendant, appearing specially for that purpose, filed motion 
to quash the writ of summons, upon the stated grounds: (a) that, at 
the time of the happening of the injury complained of, it was not, 
never has heen, and is not now, engaged in business in the District 
of Columbia; and, (b) that it is a municipal corporation created by 
the State of Maryland to perform its governmental function of con¬ 
structing and operating waterlines and sewers within the Washing¬ 
ton Suburban Sanitary District, a political subdivision of said State, 
lying entirely within the boundaries thereof; that it is engaged in no 
other business; that all of its business is of a public character, and 
that the funds for carrying on the same are derived entirely from 
assessments and taxes levied upon property within said Sanitary 
District; that it is not operated for profit; and that this Court is 
without jurisdiction. In an affidavit filed in support of the motion, 
it is stated, inter alia, that defendant has established an office in thi< 
District to accommodate the residents of said Sanitary District re- 
siding in Montgomery County and Prince Georges County, Mary¬ 
land, in paying their assessments; in keeping the accounts of said 
Commission, and in performing other administrative work relating 
entirelv to the administration, construction and maintenance 
15 of its sanitarv svstem in said Washington Suburban Sanitary 
District; that it transacts no business in the District of Co¬ 
lumbia with the inhabitants thereof, except such as relates to prop- 
ertv in Marvland; and. finallv, that its entire business is carried on 

* * v 

within said Sanitary District, except the purchase of office supplies 
and incidentals. 

Plaintiff filed affidavit in opposition to the motion to quash, deny¬ 
ing generally many of the statements contained in said affidavit; 
therein stating, among other things, that all of the business of de¬ 
fendant is transacted in the District of Columbia, with the single 
exception of the actual construction of sewer and water-mains in the 
State of Marvland. 

On August 19. 1925, the motion to quash the summons, upon 
hearing, was overruled by the Court. 

On August 27, 1925, defendant, still appearing specially, filed 
three (3) several pleas addressed to the question of jurisdiction of 
this Court to entertain the suit; and which pleas, while setting forth 
the matter in somewhat more detailed form, nevertheless, contain 
substantially the subject-matter of the motion to quash, supra. 
Thereafter, plaintiff, instead of demurring to the pleas to the juris¬ 
diction, or moving to strike the same, filed joinder in issue and note 
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of issue; and that was followed by motion of defendant, filed Sep¬ 
tember 3, 1925, again appearing specially, to strike out said joinder 
of issue and note of issue, upon the ground that the first and third 
pleas raise questions of law only, which may he determined by the 
Court without the intervention of a jury; and, further, that 
10 said joinder of issue and note of issue, applicable to all of the 
pleas, were prematurely filed herein. 

Under the above state of the pleadings, terminating in motion of 
defendant to strike out the joinder of issue upon defendant’s pleas, 
the Court is entitled to search the record, and therefrom to ascertain 
and determine concerning the pleadings in the cause. 

It is evident that the subject-matter of the three special picas to 
the iurisdiction is substantially the same as that embraced in the 
motion to quash the service of summons, and which latter motion 
was passed upon by the Court adversely to defendant. As that action 
bv the Court settled the law of the case so far as concerns the trial 
court, and inasmuch as the three special pleas to the jurisdiction, in 
the opinion of the Court, present no further or other material 
issuable matter, it results that the three several pleas to the jurisdic¬ 
tion should be stricken out; with leave to the defendant to plead 
over, as it may he advised, within ten (10) days from this date. 

A. A. HOEHLING, 

Justice. 

September 16. 1925. 

17 Supreme Court of the District of Columbia. 

Wednesday, September Kith, 1925. 

Session resumed pursuant to adjournment, lion. A. A. Hoehling, 
Justice, presiding. 

******* 

This cause came on heretofore for hearing on the motion of de¬ 
fendant filed by its attorney on September 3d 1925, and was argued 
on behalf of the respective parties by their attorneys of record and 
submitted to the Court. Whereupon, the Court in considering said 
motion, searched the record and has come to the conclusion that the 
three pleas of defendant filed herein should be stricken out, and it 
is hereby so ordered. Wherefore, said pleas are hereby stricken out, 
with leave to defendant to plead over as advised within ten days 
hereof. 

Memoranda. 

September 22. 1925.—Exception to ruling and order of Court 
made the 16th day of September. 1925, allowed. 

September 25. 1925.—Exception to ruling and order of Court 
made on the 19th day of August, 1925, allowed. 

October 2, 1925.—Suggestion of application for special appeal and 
stay of proceedings, filed. 


MARGARET G. MAGRUDER. 
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18 October 16, 1925.—Order allowing special appeal, filed. 

Designation of Record. 

Filed October 19, 1925. 

******* 

The Clerk in making up the Record on appeal in the above case, 
will include therein the following: 

1. Declaration filed July 17, 1925. 

2. Motion to quash writ filed August 5, 1925. 

3. Order of Court overruling motion to quash made August 19, 

1925. (M. 75 P. 403.) 

4. Memorandum of Exception (o order quashing writ and nota¬ 
tion thereof. (M. 75 P. 426.) 

5. Pleas to the jurisdiction of the Court filed August 27, 1925. 

6. Memorandum of Joinder of Issue and Note of Issue filed Au¬ 
gust 27, 1925. 

7. Motion of Defendant to strike Joinder of Issue and Note of 
Tssue filed September 3, 1925. 

8. Memorandum of Court filed September 16, 1925. 

9. Order of Court striking out Defendant’s Pleas made September 

16, 1925. (M. 75 P. 419.) 

10. Memorandum of Exception to ruling of Court striking out 
Pleas and Notation thereof. (M. 75 P. 424.) 

11. Memorandum of Application for special appeal and stay of 
proceedings. 

12. Memorandum of Order of Court of Appeals allowing special 
appeal. 

19 13. Designation of record by defendant. 

WASHINGTON SUBURBAN SANITARY 
COMMISSION, 

By T. HOWARD DUCKETT, 

Chairman. 

Service accepted by receipt of copy this 19th day of October, 1925. 

F. B. RHODES, 
Attorney for Plaintiff. 

Designation of Record by Plaintiff. 

Filed October 29, 1925. 

The Clerk of the Court, in making up the record on appeal in the 
above entitled cause, will please include therein the following in addi¬ 
tion to the record designated by the attorney for the defendant. 


I 
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Affidavit of T. I Toward Duckett in support of motion to cjuash, liled 
on the 17th day of August 1925. 

FRED B. RHODES, 
Attorney for Plaintiff. 

20 Assign meat of E rrors. 

Filed November 2, 1925. 

* * 3|C * J|C * 5|C 

Now comes the defendant, Washington Suburban Sanitary Com¬ 
mission, and assigns the following errors in the above numbered and 
entitled case: 

1. The Court erred in overruling defendant’s motion to quash the 
writ of subpoena. 

2. The Court erred in failing and refusing to allow defendant’s 
motion to strike out the joinder of issue and note of issue. 

3. The Court erred in striking out defendant’s pleas. 

WASHINGTON SUBURBAN SANITARY 
COMMISSION, 

By T. HOWARD DUCKETT, 

Chairman. 

21 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
20, both inclusive, to he a true and correct transcript of the record 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 70429 at Law, wherein 
Margaret G. Magruder is Plaintiff and Washington Suburban Sani¬ 
tary Commission, a corporation, is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
3rd day of November, 1925. 

[Seal Supreme Court of the District of Columbia.] 


E. W. 


MORGAN II. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4387. Washington Suburban Sanitary Commission, a corporation, 
vs. Margaret G. Magruder. Court of Appeals, District of Columbia. 
Filed Nov. 4, 1925. Henry W. Hodges, clerk. 
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Return to Writ of Certiorari 


Court of Appeals of the District of Columbia 

JANUARY TERM, 1926. 

No. 4387. 


WASHINGTON SUBURBAN SANITARY COMMIS¬ 
SION, A CORPORATION, APPELLANT, 

vs. 

MARGARET G. MAGRUDER. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED FEBRUARY 3, 1926. 


Affidavit Opposing Motion to Quash. 

Filed Aug. 17, 1925. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

Law No. 70429. 

Margaret G. Magruder, Plaintiff, 

vs. 

Washington Suburban Sanitary Commission, Defendant. 
District of Columbia, ss: 

Margaret G. Magruder, on oath deposes and says that 
she is the plaintiff in the above entitled cause; she denies 
that the Washington Surburban Sanitary Commission is a 
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public or municipal corporation and denies that the same 
is not operated for profit. Deponent denies that all con¬ 
nections of sewers flowing from Maryland to the District 
of Columbia are made by the authorities of the District of 
Columbia but on the contrary says that said connections 
are made by the said Washington Surburban Sanitary 
Commission as well as by the District of Columbia and at 
the present time the said Washington Surburban Sanitary 
Commission is paying to the District of Columbia one dol¬ 
lar ($1.00) per house for the privilege of connecting its 
sewers with the sewer system of the District of Columbia, 
and is otherwise transacting business in the District of 
Columbia. 

Deponent denies that the office of the Washington Surb¬ 
urban Sanitary Commission is established in the District 
of Columbia solely to accommodate the residents of 
said sanitary district but on the contrary says that 
all of the business of the said Washington Surburban 
Sanitary Commission is transacted in the District of 
Columbia with the single exception of the actual construc¬ 
tion of sewer and water mains in the State of Maryland. 

MARGARET G. MAGRUDER. 


Subscribed and sworn to before me this 12th day of 
August A. D. 1925. 

(Notarial Seal.) CIIAS. II. RUOFF, 

Notary Public. 

Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 

the District of Columbia, hereby certify, in obedience to the 

Writ of Certiorari, hereto attached and returned herewith, 

that the foregoing is a true and correct copy of the affidavit 

of the appellee tiled in the Supreme Court of the District 

of Columbia on the 17th day of August, A. I)., 1925, 

omitted by inadvertence from the record heretofore trails- 
•> 

mitted to the Court of Appeals of the District of Columbia, 
in cause entitled Margaret G. Magruder, Plaintiff vs. 
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Washington Suburban Sanitary Commission, a corpora* 
tion, Defendant, At Law No. 70429. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 3rd day of February, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


The United States of America, ss: 

The President of the United States of America to the Hon¬ 
orable the Justices of the Supreme Court of the District 
of Columbia, Greeting: 

Whereas in a certain suit in said Supreme Court between 
Margaret G. Magruder, plaintiff, and Washington Subur¬ 
ban Sanitary Commission, a Corporation, Defendant, 
Law No. 70429, which suit was removed to the Court of Ap¬ 
peals of the District of Columbia by virtue of an appeal, 
agreeably to the act of Congress in such case made and pro¬ 
vided, a diminution of the record and proceedings of said 
cause has been suggested, to wit: the affidavit of the ap¬ 
pellee filed in the Supreme Court of the District of Co¬ 
lumbia on the 17th day of August A. D. 1925. 

You, therefore, are hereby commanded that, searching 
the record and proceedings in said cause, you certify what 
omissions, to the extent above enumerated, you shall find 
to the said Court of Appeals, so that you have the same, 
together with this writ, before the said Court of Appeals 
forthwith. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 3d day of February, in 
the year of our Lord one thousand nine hundred and 
twenty-six. 

[Seal Court of Appeals, District of Columbia.] 

HENRY HODGES, 

Clerk of the Court of Appeals , 

of the District of Columbia. 
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[Endorsed:] Court of Appeals of the District of Co¬ 
lumbia, January Term, 11)2(5. No. 4387. Washington 
Suburban Sanitary Commission, a Corporation, Appellant, 
vs. Margaret G. Magruder. Writ of Certiorari. 


[Endorsed:] No. 4387. At Law. No. 70429. Margaret 
G. Magruder, Plaintiff, vs. Washington Suburban Sanitary 
Commission, a corporation, Defendant. Return to Writ of 
Certiorari. Court of Appeals, District of Columbia. Filed 
Feb. 3, 1920. ITenrv W. Hodges, Clerk. 
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In the 

COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 


Term, 1925 


Washington Suburban Sanitary Com¬ 
mission, a Corporation, Appellant , 

vs 

Margaret G. Magiiuder, Appellee. J 


Ino. 4387 


BRIEF FOR APPELLANT 


STATEMENT OF FACTS 

The appellee, Margaret G. Magruder, tiled a suit in 
damages against the appellant in the lower court, al¬ 
leging that she was injured by slipping on a side¬ 
walk in Woodside, Montgomery County, Maryland, 
and that her injuries were caused by the negligence of 
the appellant in constructing and laying a sewer at the 
place where the injuries were sustained (rec. pp. 1 and 
2). A motion to quash the writ of subpoena was tiled 
by the appellant. This motion will be found on page 3 
of the record. The appellant tiled in support of this 
motion an affidavit of its Chairman (rec. p. 4), in 
which, among other things, it was averred that the 
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"Washington Suburban Sanitary District embraced 
that portion of the State of Maryland in Montgomery 
and Prince George’s Counties contiguous to the Dis¬ 
trict of Columbia; that as all common carriers in the 
Sanitary District passed through it en route to the 
District of Columbia and as substantially all improved 
loads within the Sanitary District led to "Washington, 
the appellant established an office in the District of 
Columbia to accommodate the residents of the Sani¬ 


tary District residing in Montgomery and Prince 
George’s Counties in paying their assessments and 
keeping the accounts of said Commission and perform¬ 
ing other administrative work entirely relating to the 
acquisition, construction and maintenance of its water 
and sewer system in the Washington Suburban Sani¬ 
tary District. That the appellant transacted no busi¬ 
ness in the District of Columbia with the inhabitants 


thereof except such as relates to property in Mary¬ 
land, and that its entire business is carried on within 
the said Sanitary District except the purchase of 
office supplies and incidentals. 

A counter-affidavit having been filed, it became 
necessary to determine the first question raised by 
the motion to quash by jury trial. As will appear by 
the record, this question arose during the summer re¬ 
cess, and to avoid the delay and expense of a jury 
trial on the motion to quash, it was suggested to the 
Chief Justice, who heard the motion, that if he would 
permit all questions as to the jurisdiction of the Court 
to be raised by pleas, the motion might be overruled. 
To this the Chief Justice assented, and thereupon, on 
the 5th day of August, 1925, overruled the motion to 
quash the writ of subpoena without prejudice to file 
pleas to the jurisdiction (rec. p. G). 
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Thereafter, on August 27, 1925, the appellant filed 
three pleas to the jurisdiction of the Court (rec. pp. 6 
and 7). The appellee, instead of demurring to these 
pleas, filed a joinder of issue and note of issue, which 
automatically placed the case upon the trial calendar. 
The appellant thereupon filed a motion to strike out 
the joinder of issue, which motion later came on for 
hearing before Mr. Justice Hoehling, the Chief Justice 
having gone on his vacation. Mr. Justice Hoehling, 
just before he went on his vacation, filed a memoran¬ 
dum (rec. p. 9) directing the pleas of the appellant to 
be stricken out because they raised the same questions 
raised by the second ground assigned for quashing 
the subpoena, and an order was thereupon entered on 
the lGtli day of September, 1925, striking out appel¬ 
lant’s pleas (rec. p. 10). 

Exceptions were taken to the ruling of the Court on 
the motion to quash and on the motion to strike out 
the joinder of issue and note of issue (rec. p. 10). 

It is apparent from the record that Mr. Justice 
Hoehling never considered the effect of the order of 
the Chief Justice of August 19, 1925 (rec. p. 6) strik¬ 
ing out the motion to quash the writ of subpoena, 
“without prejudice to file pleas to the jurisdiction,” 
with the result that the questions raised by the pleas 
to the jurisdiction of the Court have never been con¬ 
sidered. 

In order to determine the sufficiency of these pleas 
it is necessary to consider the law of Maryland creat¬ 
ing the appellant. 

By Chapter 122 of the Laws of Maryland, 1918, page 
248, a Sanitary District was created and defined in 
Montgomery and Prince George’s Counties, Maryland, 
contiguous to the District of Columbia. This district 
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was placed by tlie law under the control of a Commis¬ 
sion of three members, one required to be appointed 
by the Governor of Maryland, and one, respectively, 
bv the Countv Commissioners of Montgomery and 
Prince George’s Counties. The Commission was au¬ 
thorized generally to sue and be sued. The salaries 
of the Commissioners were fixed by the law and they 
were authorized to employ the necessary force to 

carry on its functions. 

* 

The Commission was directed to divide the territory 

•/ 

within the Sanitary District into water, sewerage and 
drainage districts, and to construct a water supply 
and a sewerage and drainage system. 

To meet the costs of this work they were directed 

to issue bonds which the Countv Commissioners of 

* 

Montgomery and Prince George’s Counties were re- 
quired to endorse. To provide for the retirement of 
the bonds and the payment of interest, an assessment 
upon abutting property was directed, as well as a tax 
upon all property within the Sanitary District. No 
funds are provided for any other purpose than the 
expense of constructing or acquiring the system, the 
payment of interest upon and the retirement of the 
bonds, and the payment of the salaries of the Com¬ 
missioners and its employees. All of the money com¬ 
ing into the hands of the Commission from all sources 
is required by law to be used for the purposes above 
mentioned exclusively. 


It is apparent from reading the law that the appel¬ 
lant is a public corporation of the State of Maryland 
not operated for profit, but exclusively for the benefit 
of the property owners and inhabitants of the Sani¬ 
tary District. A copy of the Laws of Maryland, 1918, 
will be left with the Clerk. 
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ASSIGNMENT OF ERRORS 

1. The Court erred in overruling defendant’s mo¬ 
tion to quash the writ of subpoena. 

2. The Court erred in refusing to allow defendant’s 
motion to strike out the joinder of issue and note of 
issue. 

o. The Court erred in striking out defendant’s pleas. 

ARGUMENT 

The Court Takes Judicial Notice of State Laws 

The interpretation and construction of a statute is 
for the Court alone, as in the case of other evidence 
which consists entirely of written documents. The 
Courts of the United States take judicial notice of the 
public laws of the States. 

25 R. C. L., Title, Statutes, Sects. 207-208. 

Cheever vs. Wilson, 9 Wallace, 108. 

Overruling Motion to Quash Without Prejudice to 
the Right to Plead to the Jurisdiction 

of the Court 

'When the Chief Justice overruled the motion to 
quash without prejudice to plead to the jurisdiction 
(rec. p. 6), he certainly did not intend to entrap the 
appellant nor deprive it of its right to present to the 
Court all questions affecting its jurisdiction of the 
case. On the contrary, he expressly ordered that the 
motion he overruled “ without prejudice to plead to the 
jurisdiction.” 

What is the effect of an order overruling a pleading 
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without prejudice to the right to plead to the jurisdic¬ 
tion of the Court? 

The use of the term “without prejudice” in an order 
or decree in any legal proceeding has been uniformly 
held to mean that the parties are placed in the same 
position as they were before the passage of the order 
or decree, and when a motion is overruled “without 
prejudice” to plead to the jurisdiction, it necessarily 
means that the motion shall be considered as if it never 
had been made and that no rights or remedies of the 
parties are affected by it. 


“In dismissing motions, actions, bills in equity 
and appeals without prejudice, no right or remedy 
of the parties is affected.” 

40 CTC, page 2130. 

This question has been considered in two cases by 
the Supreme Court. 

In one case leave was granted attorneys for the de¬ 
fendant to withdraw their appearance “without pre¬ 
judice to the plaintiff.” The Court said: 

i 

“This means that the position of the plaintiff 
was not to be unfavorably affected by the act of 
withdrawal. All his rights were to remain as they 
stood.” 

Creighton vs. Kerr, 20 Wallace, 8, at p. 12. 

In the other case a bill was dismissed without preju¬ 
dice, and the Court said: 

“A dismissal of a bill without prejudice pre¬ 
vents the adjudication from operating as a bar to 
the same claim.” 

Mobile Co. vs. Kimball, 102 U. S., 691, at p. 705. 
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The same construction of the term has been given in 
the following cases: 

Northern Pacific Ry. Co. vs. St. Paul, etc., Rail¬ 
way Co., 47 Fed., 536. 

O’Keefe vs. Irvington Real Estate Co., 87 Md., 
196. 

Wallace vs. Lewis, 9 Mont., at p. 403. 

In striking out the pleas the Court followed the 
strict rule of common law pleading, notwithstanding 
the recent amendments to the rules of the lower Court 
modifying this form of pleading. 

If the strict rule of common law pleading is to be 
applied, and the order of the Chief Justice, giving the 
defendant leave to plead to the jurisdiction without 
prejudice, is to be ignored, then it is apparent that the 
first defect in the pleadings is in the motion to strike. 

The motion is to strike out the subpoena, and not the 
service upon the appellant. It is more consistent with 
the order of the Chief Justice to hold that he struck 
out the motion on the ground that it was directed to 
the subpoena and not to its service upon the appellant; 
that there were no legal objections to the subpoena, 
and that the proper motion should have been to strike 
out the service. 

If it can be said that the motion to strike raises the 
same questions as were raised by the first and third 
pleas, it is clearly apparent that the second plea is not 
covered by this motion. 

The Supreme Court holds that a citizen of a State 
cannot sue a State and that this inability is not based 
upon the Eleventh Amendment, but upon the funda¬ 
mental law incorporated in that Amendment. 

Matter of the State of New York, 256 U. S. 490. 
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Consequently, it was necessary to allege in the 
second plea that the defendant was a citizen of the 
State of Maryland. Xo such allegation is in the mo¬ 
tion to strike, and it follows that the second plea raises 
a defense not included in the motion. 

Ai’ukllaxt a Political on Public Con non at ion 

It is important in considering this case to keep in 
mind the distinction between political or public cor¬ 
porations and municipal corporations. 

Political or public corporations are organized to act 
exclusively as public agencies performing govern¬ 
mental functions. Their powers are not as broad as 
those of municipal corporations and are limited and 
prescribed by Statute. They have no power to levy 
taxes for general purposes; they have no funds which 
are not raised and disbursed as prescribed by law to 
accomplish the objects of their creation; they have no 
means of raising money bv taxation or otherwise to 
respond to judgments against them. They can raise 
money for no other purpose than to carry out the 
governmental function imposed upon them and must 
apply all money that is raised for such purposes only. 

A municipal corporation exercises both govern¬ 
mental functions and functions of a private nature. 
It is exempt from liability for negligence in the per¬ 
formance of its governmental functions, but is liable 
for the negligent performance of all undertakings 
which are not governmental in their nature. 

Dillon on Municipal Corporations, Fifth Ed., Sec¬ 
tion 1G39. 

Weddle vs. School Commissioners, 94 Md. 334. 

Rich vs. State Roads Commission, 12G Md., G43. 
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Berman vs. Minnesota State Agricultural Society, 
93 Minn., 127. 

Abston vs. Waldon Academy, 118 Tenn., 24. 

Hern vs. Agricultural Society, 91 la., 97. 

Minear vs. State Board of Agriculture, 259 Ill., 
549. 

llill vs. Boston, 122 Mass., 344. 

In the case of Hill vs. Boston, supra, an exhaustive 

opinion was written by Mr. Chief Justice Gray, and 

the doctrine laid down by him in this case has been 

•/ 

adopted as the law of Maryland by its Court of 
Appeals. 

Weddle vs. School Commissioners, 94 Md., 334. 
Rich vs. State Roads Commission, 12G Md., G43. 

An instructive case on this question arose in Illinois. 
A suit for damages for personal injuries was filed 
against a corporation organized in the town of Mason 
under State law authorizing the organization of such 
districts for the construction and maintenance of 
drains and ditches. In holding the corporation not 
liable for the tort, the Court said: 

“In regard to involuntary quasi corporations 
* * * there is no * * * implied liability 
imposed upon them. These latter,—such as 

counties, townships, school districts, road dis¬ 
tricts, and other similar quasi corporations, 
exist under general laws of the State, which ap¬ 
portion its territory into local subdivisions for 
the purpose of civil and governmental adminis¬ 
tration, and impose upon the people 
precise and limited public duties, and clothe them 
with restricted corporate functions co-extensive 
with the duties devolved upon them. In such or- 
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ganizations the duties and their correlative powers 
are assumed in invitum and there is no responsi¬ 
bility to respond in damages in a civil action for 
neglect in the performance of duties unless such 
action is given by Statute * * *. 

“The 11011 -liability of public quasi corporations, 
unless liability is expressly declared, is usually 
placed upon these grounds: That the corporations 
are made such nolens volens, that their powers 
are limited and specific, and that no corporate 
funds are provided which can, without express 
provision of law, be appropriated to provide in- 
demniiication.” 

Elmore vs. Drainage Commissioners, 135 111., 209. 
Board of Improvement Sewer District Xo. 2 vs. 
Moreland, 94 Ark., 380. 

9 K. C. L., Title Drains and Sewers, Section 33. 


Authority Xot Given to Sue For Tort 


The appellant is authorized to sue and be sued, but 
this authority does not authorize suits against it for 
tort. The decisions apparently are uniform that in 
order to authorize a suit for tort against a political or 
public corporation, express authority must be given by 
Statute. When authority is given only to sue and be 
sued, it is confined to regulatory suits, such as man¬ 
damus or injunction and probably suits brought upon 
authorized contracts. 

Maia’s Adrnr. vs. Eastern State Hospital, 97 Va., 
507. 

Minear vs. State Board of Agriculture, 259 Ill., 
549. 


The Board of School Commissioners of Frederick 
County, Maryland, was authorized in general language 
to sue and be sued. 
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In passing upon this question the Court said that 
such Commissioners were a quasi corporation, with full 
power to sue and liable to be sued, in respect to all 
matters within the scope of their duties and obliga¬ 
tions, and that it was obvious that the Legislature in¬ 
tended by the use of the language “shall be capable 
to sue and be sued” to restrict the liability of the 
Board to such suits, in respect to matters within the 
scope of their duties and to such things as it was em¬ 
powered to do. That there was no power in the Board 
lo raise money for the purpose of paying damages nor 
were they supplied with means to pay a judgment 
against them. That all their funds were appropriated 
by law to specific purposes and cannot be diverted by 
them and that the power to sue and be sued did not 
include a suit for damages growing out of tort. 

Weddle vs. School Commissioners, 94 Md., 334. 

United States of America, ex rel. Helen Rauch, vs. 
James C. Davis, Director General of Railroads, 
etc., W. L. R. Vol. 53, p. 793. 


Appellant's Pleas 

The three pleas filed by the appellant raise the fol¬ 
lowing questions: 

1. That the appellant is a political or public corpo¬ 
ration of the State of Maryland, engaged in perform¬ 
ing governmental functions of the State, and that the 
suit is in effect a suit against the State, contrary to the 
Eleventh Amendment. 

2. That if the appellee is a citizen of the State of 
Maryland, as alleged, the fundamental law set forth in 
the Eleventh Amendment applies to her, and that the 
suit is in effect one against the State, and that the 
Court is without jurisdiction. 
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3. That suits against political or public corporations 
are inherently local in their nature and can only be 
brought within the jurisdiction in which the corpora¬ 
tion exists. 

4. That the construction of sewers is a governmental 
function and that the appellant is not liable for negli¬ 
gent acts of its employees in their construction. 

5. That under the decisions of the Court of Appeals 
of Maryland, the appellant is a public agency of said 
State and is not liable in tort. 

6. That as under the lex loci delictus, suit could not 
be maintained against appellant, the Courts of the 
District of Columbia are without jurisdiction. 

7. That the Courts of this District, in determining 

whether they have jurisdiction in a case of this char¬ 
acter, must follow the law of Mary land, and refuse to 
take jurisdiction if no jurisdiction exists in the Courts 
of that State. 1 

The pleas will be considered in their inverse order. 

Third Plea 

A Political , Public or Municipal Corporation Can Be 

Sued Only in the Jurisdiction in Which Located . 

There is no authority given by the law creating the 
appellant which authorizes it to do business beyond 
the limits of the Sanitary District defined by the law. 

It is well established by numerous decisions that 
actions against a political, public or municipal corpo¬ 
ration are inherently local and can only be brought in 
the jurisdiction in which the corporation is located by 
law unless the corporation is expressly authorized to 
be sued elsewhere. 
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15 C. J., pp. 794 and 666. 

Marshall vs. Kansas City, 95 Kan., 548. 

Pack vs. Greenbusli Township, 62 Mich., 122. 

Jones vs. Statesville, 97 N. C., 86. 

North Yakima vs. Superior Court, 4 Wash., 655. 

Park Co. vs. Decatur, 138 Fed., 550. 

Callahan vs. City of New l r ork, 66 N. l r ., 656. 

Phillips vs. Baltimore (110 Md., 431), 25 L. R. A. 
(X. S.), 711, which has a note in which the cases 
are collected. 

Lehigh Co. vs. Ivleckner, 5 W. & S. (Pa.), 183. 

Appellant at the Time of the Accident teas Perform¬ 
ing a Governmental Function. 

The construction of sewers might he held not to be a 
governmental function of municipalities, but it is sub¬ 
mitted that in the case of a public corporation, whose 
principal duties are the construction of sewers and 
furnishing of water to a Sanitary District, the con¬ 
struction of sewers is a governmental function. 
Sewers in thickly populated communities are neces¬ 
sary for the maintenance of health, and their con¬ 
struction involves such a large expenditure of money 
that, as a rule, they can only be undertaken by an in¬ 
strumentality of the State. 

The performance by municipalities or public corpo¬ 
rations of duties necessary to protect the health of its 
citizens; to protect their property from fire; to provide 
means of education; and preserve order have always 
been held to be duties imposed by the government. 

The negligent performance of such duties does not 
give rise to a cause of action. 

No cause of action arises against a municipality for 
the negligence of its police force, as it employs such 
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force to maintain public order, nor from the destruc¬ 
tion of buildings to prevent the spread of tire, as they 
are destroyed for the benefit of the public to preserve 
the city from conflagration. 

The courts have held that the following are gov¬ 
ernmental functions: 

Sweeping streets— 

Harris vs. District of Columbia, 256 U. S., 650; 
Disinfecting dairies— 

Coates vs. District of Columbia, 42 D. C. App., 
194; 

Maintaining a fire department— 

Brown vs. District of Columbia, 29 D. C. App., 
273; 

Maintenance of schools— 

District of Columbia vs. Tyrrell, 41 D. C. App., 
463; 

Hill vs. Boston, 122 Mass., 344: and Weddle vs. 
School Commissioners, 94 Md., 334; 

The maintenance of sewers— 

Elmore vs. Drainage Commissioners, 135 Ill., 
269; 

Board of Improvement Sewer District No. 2 vs. 
Moreland, 94 Ark., 380. 

In the two cases last cited the corporations were 
public or political corporations in contradistinction to 
municipal. 

Courts of This District Must Follow the Maryland 
Courts in Determining Jurisdiction 

Appellant Under the Laiv of Maryland Is a Govern¬ 
mental Agency. 

The Court of Appeals of Maryland has adopted the 
rule of non-liability of political or public corporations 
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established in the leading case of Hill vs. Boston (122 
Mass., 344). 

The question was exhaustively considered by the 
Court of Appeals of Maryland in the Weddle case. In 
that case it was held that a Board of County School 
Commissioners in maintaining and operating the 
schools of a county were exercising a governmental 
function imposed upon them by the State and for that 
reason it was exempt from liability for damages grow¬ 
ing out of an injury to a child resulting from the negli¬ 
gent maintenance of a wire upon the school property. 

The Court, after quoting from Boston vs. Hill, 
supra, said: 

• 

“There is no power in the Board of School Com¬ 
missioners to raise money for the purpose of pay¬ 
ing damages nor are they supplied with means to 
pay a judgment against them. All their funds 
are appropriated by law to specific purposes and 
they cannot be diverted by them.” 

Weddle vs. School Commissioners, 94 Md., 334. 

i 

The State Roads Commission of Maryland was sued 
in damage for negligence in the construction of a pub¬ 
lic highway. The Court said: 

“The only question presented by the appeal is 
whether a suit is maintainable against the State 
Roads Commission for personal injuries occa¬ 
sioned by negligence occurring in the execution of 
roadwork committed to its control. The powers 
and duties of the Commission are prescribed by 
* * * (law). It was the object of this leg¬ 

islation to establish for the State a general sys¬ 
tem of improved highways. The State Roads 
Commission was created as an agencv through 
which that purpose was to be accomplished * * *. 
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The roads were constructed from funds derived 
from loans authorized by the original Statute. 
The reference we have made to the purposes for 
which the State Hoads Commission was created 
is sufficient to show that it is distinctively a gov¬ 
ernmental agency charged with the exercise of 
important public functions. The establishment 
and maintenance of highways for the use of the 
public is essentially the duty and prerogative of 
government. The State could act only through 
its agents in the prosecution of its policy of road 
improvement, and it organized the Roads Com¬ 
mission as the particular agency for utilizing a 
portion of its power and resources to that end. 
In view of the relation which the Commission thus 
bears to the State it is entitled in a case like the 
present to the benefit of the State’s immunity 
from suit, unless it has been made liable to be 
sued for negligence by legislative enact went. 

“The theory upon which the State is held to be 
exempt from such liability is that the prosecution 
of suits against it without its consent would be 
incompatible with its sovereignty and that any 
claim as to which it ought justly to assume re¬ 
sponsibility would be satisfied voluntarily through 
the action of the Legislature.” 

The Court here cites Boston vs. Hill, supra, and 
Weddle vs. School Commissioners, supra, and pro¬ 
ceeds : 


“The same questions are present and must con¬ 
trol in the case now before us for decision * * *, 
but the omission of the legislature to provide such 
an agency with the means of satisfying claims for 
damages in actions of tort was held to be a de¬ 
cided intimation of the purpose that such a re¬ 
sponsibility should not exist. The liability of 
County Commissioners and municipalities for 
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sucli injuries rests upon the ground that, in addi¬ 
tion to their general powers and duties in respect 
to road maintenance and their capacity to sue and 
be sued as declared by Statute, they are given 
authority to raise money by taxation and are thus 
enabled to respond in damages when sued on 
claims of this nature. In the case before us it 
cannot be successfully contended that the State 
Roads Commission can rightfully apply any of the 
funds in its hands to the payment of claims for 
personal injuries or that it is invested with any 
authority to raise money for that purpose. The 
plain and explicit provisions of the law defining 
the power of the Commission and directing the 
application of its funds effectually prevents such a 
conclusion.” 

Rich vs. State Roads Commission, 126, Md., 643. 

The case at bar is controlled by these decisions. 
The appellant was created by the State to perform 
the governmental function of providing sewer and 
water accommodations for the inhabitants of a Sani¬ 
tary District defined by law. One of the Commission¬ 
ers was directed to be appointed by the Governor of 
the State and one each by the County Commissioners 
of the two counties out of which the district was 
carved. The method of raising its funds was pre¬ 
scribed by law and their disbursement expressly di¬ 
rected by law. The application of all of its funds was 
prescribed by Statute and no funds or means provid¬ 
ing funds for any other purpose were given it. No 
means of raising money to respond in damages for 
negligent acts were provided. In fact, all the funds 
which come into the hands of the appellant from any 
source are directed by law to be applied to the accom¬ 
plishment of the purposes for which the Commission 
was created. 
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“It is undoubtedly a question of local policy 
with each State what shall he the extent and char¬ 
acter of the powers which its various political 
and municipal organizations shall possess; and 
the settled decisions of its highest Court on this 
subject will be regarded as authoritative by the 
Courts of the United States.” 

Claiborne Co. vs. Brooks, 111 U. S., 400. 


Lex Loci Delictus 


“The question whether or not an act gives rise 
to a civil liability for tort depends upon the law 
of the place where it is committed, but in order 
that such liability may be enforced in another 
forum the act which is the foundation of the action 
must at least be actionable * * * in the place 

in which it is done * * *. In case the act does 

not give rise to a cause of action where it is com¬ 
mitted, it is immaterial that a cause would have 
resulted had it been committed within the juris¬ 
diction of the forum.” 

12 C. J., 452-3. 

Pender vs. Machine Company, 35 R. I., 321. 
Alabama R. R. Company vs. Carroll, 97 Ala., 126. 
Beacham vs. Portsmouth Bridge, 68 N. H., 382. 
Phillips vs. Eyre, 6 L. R. Q. B., 1. 

As it appears from Weddle vs. School Commission¬ 
ers, supra, and Rich vs. State Roads Commission, 
supra, that the Courts of Maryland are without juris¬ 
diction in a case against the appellant to recover dam¬ 
ages for negligence, it follows that the Courts of the 
District of Columbia are also without jurisdiction. 
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First and Second Pleas 
First Plea 

This plea raises the question that the appellant is 
exempt from suit because it is a political or public 
corporation performing a governmental function for 
the State of Maryland, and that the suit is in effect 
against the State. The authorities heretofore cited 
establish that the appellant is engaged solely in per¬ 
forming governmental functions and is an agency of 
the State government clothed with a portion of its 
sovereignty. 

The inhibition of the Eleventh Amendment to suing 
a State is not confined to cases where the State is a 
party. 

Where suits are brought against the officers of a 
State, the State, though not a party to the record, is a 
real party in interest and the inhibition of the Amend¬ 
ment applies. 

The onlv cases in which such suits can be main- 
%/ 

tained against State officers are those in which they 
claim to act under color of an unconstitutional statute. 

In re State of New York, 256 U. S., 490. 

In the above case a libel was filed against tugs under 
the charter of the Superintendent of Public Works of 
the State of New York, who had entered into the 
charter parties under authority reposed in him by an 
Act of the Legislature of that State. The Court said: 

“It has become established by repeated deci¬ 
sions of this Court that the entire judicial 
power granted by the Constitution does not em¬ 
brace authority to entertain a suit brought bv 
private parties against a State, without consent 
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given; not one brought by citizens of another 
State, or by citizens or subjects of a foreign 
state, because of the Eleventh Amendment; and 
not even one brought bg its own citizens , because 
of the fundamental rule of which the Amendment 
is but an exemplification.” 

The Court further says: 

w 

0 

“The decided cases have fallen into two prin¬ 
cipal classes * * * ‘the first class is where 

the suit is brought against the officers of the State 
as representing the State’s action and liability, 
thus making it, though not a party to the record, 
the real party against which the judgment will so 
operate as to compel it to specifically perform its 
contracts * * *. The other class is where a 

suit is brought against the defendants who, claim¬ 
ing to act as officers of the State, and under the 
color of an unconstitutional statute, commit acts 
of wrong and injury to the rights and property 
of the plaintiff, acquired under a contract with the 
State. Such suit * * * is not, within the 

meaning of the Eleventh Amendment, an action 
against the State.’ The first class, in just reason, 
is not confined to cases where the suit will operate 
so as to compel the State specifically to perform 
its contract, but extends to such as will require it 
to make pecuniary satisfaction for any liability.” 

The Court issued a writ of prohibition in the above 
case and when the case came before the Court on the 
writ decided that the vessels were employed in public 
governmental service and were exempt from seizure. 
The first case is reported in 25G U. S. at page 490, and 
the second case in 250 IT. S. at page 503. 

As the authorities are reviewed in the above deci¬ 
sions, no further cases will be cited. 
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Second Plea 

The only difference between the first and second 
pleas is that the second plea alleges in addition that 
the appellee is a citizen of the State of Maryland. 
This plea was filed to raise the question that a citizen 
of a State was prohibited from suing a State or its 
governmental agencies, because of the fundamental 
rule that a State cannot be sued without its consent, 
of which the Eleventh Amendment is but an exem¬ 
plification. 

In re State of New York, 256 U. S., 490. 

Respectfully submitted, 

CHARLES W. CLAGETT, 

T. Howard Duckett, 
Attorneys for Appellant. 


